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application. In that application, there was a representation that the project would
come for a district boundary amendment and that the waivers, the remaining
waivers would have to do with the community plan and the zoning. On March gt
of this year, the Department received the public hearing notice for this particular
project indicating that a public, one, that a 201G application has been filed, and,
two, that a public hearing will be held in Hana on March 16™, and that a follow up
to that meeting would be held here today. At that time, the Department went up
to the Office of Council Services to see the, the current proposal. The significant
change was that there was a request for a waiver from a district boundary
amendment, thus, I had been in contact with Mr. Kushi and as well as Ed,
Ed Okubo of the Housing Office. One, if it was always intended to waive the
district boundary amendment, the Planning Department would have brought forth
the issues before you today that we do not believe at this point in time that the
County can waive any of the requirements of Chapter 205.

And Ed Kushi and myself have been going back and forth. That really has been,
has been a learning process. As part of this, I contacted both Janice Takahashi.
She's the Planner with Housing Finance Development Corporation who handles
many of the 201G projects either through, proposed through her office or she,
she's the liaison with the various counties, as well as Tony Ching who is the
Executive Director of the Land Use Commission.

In response to questions from Janice Takahashi, this is the first 201G project that
their office has been made aware of in the State Rural District. The 201G projects
normally fall within lands designated Urban by the State LLand Use Commission,
or they are in lands designated Agriculture by the State Land Use Commission.
For lands designated Agriculture, all of the projects have been large projects.
Fifty plus acres approximately. So these projects, once they receive approval
from the respective counties for those exemptions, then go to the State Land Use
District Boundary Commission for a district boundary amendment.

And why is that? Why, why are those projects in the State Agricultural District
required to get a district boundary amendment? It's basically for two reasons.
First of all, minimum lot size and permitted uses. In the State Ag District, your
minimum lot size, according to State law, is one acre. A minimum of one acre.
Usually, you have projects that are similar in scope to this or even smaller
regarding minimum lot size. And then secondly, uses. Your uses are very
specific in State Agricultural Districts. Single-family residences are not outright
permitted uses.

Regarding the acreage requirement and the sections that Ed Kushi had referred to,
in talking with Tony Ching of the State Land Use Commission, you do a district
boundary either one of two ways. You do it a straight 205, Chapter 205, which in
this case would be the process what Ed had described as part of this waiver.
There's a provision in Section 205-3.1 delegating the authority to the respective
counties for projects 15 acres or less. However, what is not in that Section, it
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does not specify 201G projects at all. So that would, if you go through the 205
process, that would be the, the normal process that Ed had described to you
regarding going to the Commission, the public hearings, and then coming before
here. In the 201G-18 Section, that sets forth the process regarding the waivers. In
Section No. 4, it indicates that land use district boundary amendments or Land
Use Commission approval is required pursuant to the Section in Chapter 205
which is 205-4 that refers to projects 15 acres or greater. And those projects
automatically go before the Land Use Commission. It is in that Section that refers
back to the 201G project.

So the question comes is this a straight 201G project. If so, you cannot mix the,
the acreage requirement as we do with the regular 205. Now that's the . .. that's
the opinion of the Executive Director. I've been working with Ed Kushi on this. I
have not been able to talk to the Corporation Counsels that advise the Planning
Department. But in consultation with the, the planner who originally worked on
this and other planners in the Department, it isn’t either/or and it's, and this is a
project that the Department does support. It's just that we were blindsided that
this one waiver emerged and that we, we were not aware of it until the application
was filed with the Council.

Where does a district boundary amendment, how does it fit into the 201G project?
As Ed Kushi had indicated, and if your property is designated Rural by the Land
Use Commission, same as the State Agricultural District, you have minimum lot
size. And in this case, it's a half-acre minimum lot size. And that lot size is set
forth by the State statute. The question becomes, is it the jurisdiction of the
respective county to be able to waive a State statute or does it have to go before
the State Land Use Commission. In the eyes of the State Land Use Commission,
waivers to minimum lot sizes can come before the Commission, though it's not
explicit. They liken it to the County equivalent of maybe a County Special Use or
a Conditional Permit in that you want to keep the underlying land use as it is. But
because it's a special situation in this case, a 201G project, that is appropriate for
this location that a waiver from the minimum lot size would, should be asked for
from the Commission. And the processing of that would be within the 45 days.

And, and so this, these are basically the two areas of, of disagreement with the
Planning Department at, at this point in time. And as Ed indicated, the Planning
Department, we are tasked with enforcing Chapter 205 including the minimum lot
sizes. Should it be determined that the County does have the authority to waive
the district boundary amendment, as well as the minimum lot size, then the
Planning Department will be able to sign off on the building permit for the
respective houses. However, if it’s determined that we do not have the authority
for either one, the Planning Department would not be able to sign off on these
building permits until those, either the waiver to the minimum lot size has been
approved by the appropriate entity or that a district boundary amendment from
Rural to Urban has been approved by the appropriate entity.
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And that's what brings us here today from the Planning Department. Again, we
are in support of the project. We think the scope and the scale is appropriate for
Hana, that the exemptions being granted under the County Codes are appropriate.
We were very surprised that such a significant change as a, of a waiver was not
brought to our attention earlier so that it would be resolved. But it is now before
us, so we would be working with Housing and Human Concerns and the
Corporation Counsel to ensure that this gets resolved in the right manner and that
it’s pono for everybody.

CHAIR MATEOQ: Thank you. Starting off . . . go ahead, Ed.

MR. KUSHI: Yes. Mr. Chair, for the record, I confirm what Robyn just said and, and,
and we've been trying to, you know, work around this or work through this but,
you know, we, we reached a roadblock. But for the record, I must say that, you
know, some of you here or some of you who are not here will ask us why didn’t
you get your, you know, your act together before you submitted this and, you
know, why, why put the whole burden on you right, on all of you right now.
Well, you know, this thing is a relatively new issue. It's a novel issue. It may
involve State versus home rule. This doesn’t come up all the time and especially
with this process if we were to get our act together and resolve it, you would pass
the 90-day rule. So just for the record, when, when any of you ask that question
that's the answer.

CHAIR MATEO: Thank you. Ms. Lee.

MS. LEE: Thank you, Mr. Chair. I just wanted to add that, we fundamentally disagree
with the Planning Department. We appreciate their input. We didn’t attempt to
blindside anybody. A lot of times applications evolve, constantly changing before
a final submittal. There was no intent to ignore any, any rules, regulations,
statutes, codes, anything like that at all. But we still appreciate the, the sincerity
and dedication of, of Robyn, but we believe that this project can go forward. We,
this Council, approved the West Maui Resource Center on Ag land and look what
we built there. Look what we built there. You know, multi-family units,
childcare centers, offices, and they all got their building permits signed off by the
Planning Department. You see. So now we're talking about a 14-unit self-help
housing project where a lot of families are counting on this project, and we need
to really move this project forward. We have precedence. We passed the West
Maui Resource Center project, five acres on Ag land. Look at all the multiple
uses we have. Did we follow any of the Ag standards? No we didn’t because our
interpretation is that we have control over anything 15 acres and below. So I, I
urge this body to please take into serious consideration the comments and, and the
arguments made by our Corporation Counsel and to move the project forward.
Thank you.

CHAIR MATEO: Thank you, Ms. Lee. Ms. Johnson.
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COUNCILMEMBER JOHNSON: I totally understand what the issue is and the
importance of being able to move this forward. I guess the logical question would
be that, let's say, we approve it with the waiver and we agree with Mr. Kushi in
terms of our support because of what has occurred in the past setting precedent.
What would be the next challenge? You know, who is going to challenge this? Is
it going to be a suit, you know, from some member of the community? Is it going
to be someone, you know, who lives in the area who's going to say, oh, I don’t
want this because, you know, my district right next door is rural; and, therefore,
this is inconsistent. You know, so I guess what I'm trying to say is, who is going
to challenge this and why?

And the purpose of basically the district boundary amendment and the public
hearing process is to gather public input to allow the process to go forward to
allow any party that has any kind of concern to either have that addressed or
mitigated in some measure. So, I mean, I even look at what's going on on our
Agricultural lands, Mr. Chair, right now, with no environmental assessment
whatsoever, no district boundary amendment. Every kind of thing known to man
going on on our Agricultural lands, which to me the Planning Department is really
being way too liberal in enforcing Chapter HRS, you know, in Chapter 205 under
HRS. So I'm looking at what is the purpose of this.

And I understand completely, you know, the Planning Department's, let's say this
is unique, it's unusual, well, I guess what, and I probably should say these are, you
know, things to throw out there for your consideration. But in situations like this,
I think it might be appropriate that when this unique situation has occurred to ask
at that point in time, we have moved in this manner. Ask this of the State and say,
we would like the law made more specific and consistent with regard to this
particular issue because we have dealt with this before in this particular manner.
We've dealt with this in this way and because there seems to be some concern on
the part of the Planning Department in a disagreement perhaps with Corporation
Counsel in the interpretation of the law. Can you clean up the language of the law
so that there is no doubt whatsoever, and then do this in the future?

But I think right now, I agree with Alice. I also agree with the concerns that
Robyn has raised, but because they don’t know, I'm looking at the benefit and
weighing that versus the problems that will be created. And because I think the
law doesn’t specifically disallow it that what I'd prefer is to have it handled in a
way that we're going to handle it this way. But in the future, Legislators at the
State or Federal level, please, help us to at least tighten up that language, make it
abundantly clear what you meant and then clarify what our role is. Because it's
always been my understanding that everything 15 acres or under is our kuleana.
That's the way we did the Maui Preparatory Academy. That's the way, you know,
we've dealt with other issues. And even if we had to, let's say, the other
mechanism at the County Council level is, when we initiate a community plan
change at this level, that's in our ordinances that we can do that. So I don’t really
see this as a problem that doesn’t have a potential solution. So that would be my
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potential solution and I hope that, you know, we can work our way through this,
Mr. Chair.

CHAIR MATEO: Thank you. Thank you, Ms. Johnson. Mr. Kushi, would you like to,
are you prepared to, to provide comment to Ms. Johnson's queries?

MR. KUSHI: Mr. Chair, if I understood Member Johnson's questions on what, what can
happen, you know, or as, as the Planning Department, Robyn said, you know, if
their, after consultation with the appropriate State agencies, if their position is
strong enough to believe and enforce it, they will not sign off or issue a building
permit. On the other hand, if they see the light and agree with us, they would sign
off on the building permit or issue a building permit. At that point in time, if you
have a contest, I would imagine one of two things. One could file, a person with
standing, which is relatively the standards to have standings is quite liberal. You
could petition the Land Use Commission or the Planning Department or Planning
Commission for a declaratory order, basically, administrative procedure saying
that, you know, I think you're wrong. This, these are the issues. I live next door.
I think they gotta go through a district boundary amendment, then have that issue
heard. Either the Land Use Commission or the Planning Commission will then
make a decision. If that person is still not satisfied, he could appeal at the Circuit
Court. So there are remedies. It may come down to, you know, the State
Attorney General interpreting these laws, but we've taken a position that this is
how it reads. And I agree with you that, you know, it needs to be cleaned up in
terms of the relationship with the 201G project versus a district boundary
amendment.

COUNCILMEMBER JOHNSON: I really appreciate that, Mr. Kushi. And, Mr. Chair, if
we could have a comment, you know, perhaps after what, you know, Ed has said
and what I've said from Robyn to see if there's any kind of way that we might be
able to get the Planning Department to help us work through this issue.

CHAIR MATEO: Ms. Loudermilk, are you prepared to comment?

MS. LOUDERMILK: Yes. As I indicated before, this is a project that the Department
does support. I am very curious and I'll double check on the West Maui Resource
Center because I hope we did issue the building permits correctly. There, you
know, Planning Department would, would more than happy to assist Council for
the next legislative session in terms of ways to clean up the 201G and the 205 to,
to make it clear, the various delegations of authority.

And, you know, and I think that is appropriate what Ed had indicated regarding
remedies. That is true the Planning Department will not go before the Land Use
Commission and ask for a declaratory order. But the, the issue could remotely
emerge either before the Land Use Commission or the respective, in this case,
Maui Planning Commission. So then they would delegate it to the Hana Advisory
Committee. At this point in time, the Department are not, is not aware of any
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individuals or any groups who will, who, who will be doing that. What we just
want to strive for is consistency across the board.

And, and in regarding to comments regarding Ag Districts, there may be other
projects that are self help or similar that they look like they’re in the Agricultural
District. But if they're Hawaiian Homelands, they're not subject to State land use
law or County land use laws or zoning. Maybe the underlying zoning is
Agriculture but the State Land Use District is Urban. So there's a variety of
situations out there that, that come before us and whatever means the Department
can work with Council, Corporation Counsel, as well as the Land Use
Commission and our State representatives to see, you know, let's, let's try to clean
it up. Just, just make it very clear because it's, in the 201G it doesn’t even
indicate that the respective counties can do expedited processing for DBA's. And
if that's the intent then it needs to be...(CHANGE TAPE). . .they talk about the
45-day limit but it's only the Land Use Commission. We'll, if we're going to, if
for some reason the, the project may be in a location where it, it's determined that
a district boundary amendment is warranted versus being waived, the County
doesn’t, it's not clear whether the County has the ability for this expedited process
that's been given to the Land Use Commission. And anything that can be done to
clean up the language and allow for all agencies to be consistent in terms of
interpretation and implementation, the Department will be willing and able to
assist with that.

COUNCILMEMBER JOHNSON: Thank you very much, Robyn. And I think also,
Mr. Chair, that because, recently, it's more specifically, the Maui Preparatory
Academy was a district boundary amendment, you know, change in zoning
community plan amendment that was introduced by the Council. Granted that
goes through a slightly different process 'cause it goes back through the Planning
Commission. I think that because it's Council initiated and because, you know,
this has gone through an environmental assessment--it's gone through review by
many of the agencies, which would basically just be recommenting on the things
that they've already commented on--I think that's the protection that I'm assuming
most people are looking for is was this properly reviewed, was it looked at by
those people who would have some input. And so I look at it in that way that it
has been reviewed.

And 1 am, Mr. Chair, willing to support at this particular point in time the
recommendation that has been made by Mr. Kushi as to allowing that particular
exemption to go forward. I'm very inclined to do that. And then just, you know,
address the issue so that we lay out very clearly for the State and for the State
Land Use Commission as well as the legislation that needs to be amended what it
is that we need to achieve so that in the future when this occurs, it won't be
something that we're stuck with. So, and also I guess, the statute basically
provides on 201G that it can go through the County or the State process. So, you
know, so to me I see it's really something that we haven't been real happy with the
201G process and the lack of I guess direction and, you know, tightness of the
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ordinances or the statutes. So I would look forward to addressing that. But,
Mr. Chair, I'm willing to support this. Thank you.

CHAIR MATEOQO: Thank you very much, Member Johnson. And also, the Chair will be
asking Corp Counsel to, to provide us with a written opinion regarding this
matter. And also, Members, at this point if there is no objections, the Chair would
like to ask Ms. Shay to come back down again so she may be able to provide a
brief comment on what the discussion occurring because it has direct bearing,
Ms. Shay, on whether your project moves forward at this particular point.

MS. SHAY: Thank you, Mr. Chair. First of all, as has been stated here, this project has
gone through an enormous amount of review since 2002. And we did do the
Environmental Assessment, and it was circulated and it was approved by the
County and by the Federal government. And the 201G application came to the
County July 2003. Twenty-one copies that were circulated to all the departments.
There was no intent for it not being very clear on all the exemptions that we were
going to ask for. So we should have heard from the Planning Department a long
time ago if there was a problem.

Secondly, I was in the original group 25 years ago that crafted the legislation for
201G, which was 201E and then 201G, and, well, 359G originally. And the
whole intent of that legislation is so that you can expedite the approval. It
supercedes all the planning, subdivision and requirements at the County level, at
the State Land Use Commission, and so forth so that you can expedite your
approvals. That's the whole point of 201G. And I've done 201G projects
successfully in the five subdivisions that we've built. We've been able to do
everything at the County level. We haven't had to go through the State Land Use
Commission. So, I mean that's the whole point of 201G. If you can only get
some of the exemptions but you have to go back to LUC for some of it, there's no
point of 201G. That's the whole point of the law.

And, thirdly, if we do have to go through the Land Use Commission and a lot of
other planning commissions and so forth, the project is not going to go forward.
We are not going to be able to hold our funding. Our funding is going to be
terminated in about a month if we don’t get all of our approvals and acquire
property. And I don’t believe that the landowner is going to be able to hang on
that much longer because he's, first of all, getting a 50 percent discount and he's
already been to the Land Use Commission five years ago. So, you know, it's
basically going to kill the project if we don’t get the approval. Thank you.

CHAIR MATEO: Thank you very much, Ms. Shay. Thank you. Members, any
additional comments for any of the departments with us this morning? Hearing
none. For the record, Members, we did receive just a few minutes ago a copy of a
petition from the residents in Hana. Copies are being made for all of you.
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COUNCILMEMBER JOHNSON: Excuse me, Mr. Chair, is that in support of the project
I'm assuming?

CHAIR MATEQO: It's supporting.

COUNCILMEMBER JOHNSON: Thank you.

CHAIR MATEO: It's supporting the project.
COUNCILMEMBER JOHNSON: Thank you.

CHAIR MATEO: Thank you. Mr. Carroll, good morning.

COUNCILMEMBER CARROLL: Thank you, Chair. And I appreciate being able to
speak although I'm not a Member of your Committee. The aforementioned
petition is in support, and we just got this this morning and that's why the
Members are getting it so late. And I just had a little time to go over it. I
recognize every name on this petition. Every name on this petition is a resident of
Hana. There's not one name on this petition that is not. And all of these people,
these 125 people need housing. We only have 14 today, but we are thankful for
the 14 people that are going to be able to have their own home. And it's a good
start.  It's something that we truly need, and I appreciate the Chair
expediating [sic] the process, helping to have this meeting today. And I would
urge the Members to please support this and get it out.

COUNCILMEMBER TAVARES: Mr. Chairman.
CHAIR MATEO: Ms. Tavares.
COUNCILMEMBER TAVARES: May I have a short recess?

CHAIR MATEO: Sure. Recess. .. .(gavel). ..

RECESS: 10:15 a.m.
RECONVENE: 10:22 a.m.
CHAIR MATEO: .. .(gavel). .. Meeting will reconvene. Members, any additional

questions for the representative of, representatives of the various departments here
with us this morning? Seeing none. If there is no more questions or comments by
the Members, the Chair is ready for, to make a recommendation.

VICE-CHAIR PONTANILLA: Go ahead.

COUNCILMEMBER TAVARES: Go ahead. We're waiting.

CHAIR MATEO: Thank you, Members.
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COUNCILMEMBER TAVARES: We're so anxious.

CHAIR MATEQ: The Chair would recommend that the resolutions entitled, Approving
Helani Gardens Subdivision II Housing Project Pursuant to Section 201G-118,
Hawaii Revised Statutes, be adopted. And number two, that the resolution
entitled, Disapproving the Helani Gardens Subdivision II Housing Project
Pursuant to Section 201G-118, Hawaii Revised Statutes, also be forwarded to the
Council for consideration if the Council does not approve this project.

VICE-CHAIR PONTANILLA: So moved.
COUNCILMEMBER TAVARES: Second.

CHAIR MATEO: It's been moved and, by Member Pontanilla; second by
Member Tavares. Any discussion? Ms. Johnson.

COUNCILMEMBER TAVARES: Excuse me, Mr. Chair. Does it include the filing of
the item also?

CHAIR MATEO: Member Johnson. Member Tavares, I'm sorry. We are not going to
be filing this particular item . . .

COUNCILMEMBER TAVARES: Oh, you're just closing it. Okay.
CHAIR MATEO: ... as it serves as an umbrella item for the Committee.
COUNCILMEMBER TAVARES: Oh, okay.

CHAIR MATEO: Okay, thank you.

COUNCILMEMBER TAVARES: Thank you for that clarification.
CHAIR MATEO: Ms. Johnson.

COUNCILMEMBER JOHNSON: Yes, and, and I'm wondering in this particular
situation, I know where there's been some controversy on other measures where it
has been sent on to the full Council with both of the resolutions. It tantamount to
not making a recommendation. I wonder if it would be appropriate in this
particular situation that we move only on the one and if that is a procedural
problem, you know, with, let's say, only one resolution moving forward and not
the other, I'd like to hear from Corp..., Corp..., Corporation Counsel because I
have no problem with just moving on the one to make it clearer that we are
recommending that this be approved.
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CHAIR MATEO: Thank you. Mr. Kushi, could you respond? Oh, I'm sorry, let's
have . ..

MR. KUSHI: Mr. Chair, I'll defer to your staff.
CHAIR MATEO: Thank you very much. Mr. Taguchi.

MR. TAGUCHIL: Thank you, Chair Mateo. Mainly, the reason why the second
resolution is being forwarded is to provide the Council an option to disapprove
the project. In this case, the way the recommendation is worded, you are
approving the project, but because of the fact that a 201G project if it's not
approved, I mean if it's not disapproved in the 45-day period it's automatically
approved. So, in other words, there would be no way that the Council could
disapprove it should the full Council decide to disapprove the project. So as a
courtesy so that the Council can make that final decision, it's being forwarded
along with the recommendation for approval.

COUNCILMEMBER JOHNSON: Okay. So that clarifies why we're sending both
forward but that the clear intent is that we are going to approve this with the
recommendations as to the waivers.

CHAIR MATEO: Correct.

COUNCILMEMBER JOHNSON: Okay. And I appreciate that and I think the issue that
was raised with letting the Council make the final decision, I think that's fine.
Thank you very much, Mr. Chair.

CHAIR MATEO: Thank you. Members, all those in favor signify by saying aye.

COUNCIL MEMBERS: Aye.

CHAIR MATEO: Opposed. Thank you very much.

VOTE: AYES: Councilmember Johnson, Pontanilla, Tavares,
and Chair Mateo.
NOES: None.

ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Hokama.

ACTION: ADOPTION OF RESOLUTION APPROVING THE HELANI
GARDENS SUBDIVISION II HOUSING PROJECT
PURSUANT TO SECTION 201G-118, HAWAIlI REVISED
STATUTES; and
FORWARDING RESOLUTION DISAPPROVING THE
HELANI GARDENS SUBDIVISION II HOUSING PROJECT
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PURSUANT TO SECTION 201G-118, HAWAIlI REVISED
STATUTES, TO THE COUNCIL FOR CONSIDERATION IF
THE COUNCIL DOES NOT APPROVE THE PROJECT

CHAIR MATEO: Members, at this particular point are there any announcements?
Hearing none. Thank you all very much, Members. And to the departments,
thank you very much. Ms. Shay, thank you for being here with us this morning.
This meeting is adjourned. . . .(gavel). ..

ADJOURNED: 10:28 a.m.

APPROVED:
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AJANNY A. MATEO, Chair
Hous¥hg and Human Services Committee
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